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	00.  AGENDA
	1 Inverness - Settlement Agreement 17.10.19(95110310.15)
	A On 28 and 29 May 2013, the College and GTEIL entered in to the Project Agreement in accordance with which GTEIL was required to construct and operate the Inverness College Campus.
	B On 29 May 2013, in order to deliver its obligations under the Project Agreement, GTEIL and GTC(UK) entered into the following contracts:
	(i) the Building Contract; and
	(ii) the FM Agreement.

	C The College alleges that deficiencies have occurred in relation to the provision of the Services at the Inverness College Campus.
	D A dispute has arisen between the Parties relating to the College's entitlement to claim Deductions from GTEIL under the Project Agreement and GTEIL's subsequent entitlement to claim Deductions from GTC(UK) under the FM Agreement in respect of the al...
	E The Parties now wish to agree a settlement of the dispute between them and wish to record the terms of the settlement, on a binding basis, in this Agreement.
	F The Parties also wish to confirm their agreement to a change in Service Provider, a change to the party providing the Performance Guarantee relevant to the Service Contract and the documents associated with that change.
	1. Definitions and interpretation
	1.1 Definitions
	"Claims" means any causes of action, proceedings, claims, counter claims, rights, entitlements, demands and set off, of whatever nature and howsoever arising, including without limitation for or in relation to any Deductions and / or entitlement to se...

	1.2 Interpretation
	Unless the context requires otherwise:
	(a) The headings in this Agreement are for convenience only and do not affect its interpretation;
	(b) The singular includes the plural and vice versa;
	(c) References to sub-clauses or clauses are to sub-clauses or clauses of this Agreement; and
	(d) References to legislation include any modification or re-enactment thereof.

	1.3 All sums stated are exclusive of VAT unless stated otherwise.

	2. Effect of this agreement
	2.1 The Parties hereby agree that:
	(a) this Agreement shall immediately be fully and effectively binding on them;
	(b) Clauses 3.1 to 3.3 and Clauses 4 to 6 of this Agreement are deemed to amend the Project Agreement and:
	(i)  the obligations and undertakings herein shall be construed accordingly; and
	(ii) the Project Agreement shall, subject to Clause 3.4 (b) of this Agreement, be construed as amended by this Agreement; and,

	(c) Clauses 3.1 to 3.3 and Clauses 4 and 6 of this Agreement shall be deemed to amend the FM Agreement and:
	(i) the obligations and undertakings herein shall be construed accordingly; and
	(ii) the  FM Agreement shall, subject to Clause 3.4 (b) of this Agreement, be construed as amended by this Agreement.


	2.2 The College acknowledges:
	(a) the amendments to the FM Agreement as referred to in Clause 2.1 (c) of this Agreement;
	(b) the side letter to the Performance Guarantee relevant to the FM Agreement dated on or around the date hereof (the “FM Performance Guarantee"); and
	(c) the Supplemental FM Agreement,
	and waives any requirement for its consent or for such documents to be submitted to the College for review pursuant to Clause 4 of the Project Agreement or otherwise.

	2.3 The College acknowledges for all purposes, including for the purpose of Clause 4.6 of the Project Agreement that it has received a copy of the Consent to the Loan Agreement  more than ten (10) Business Days before the date hereof.
	2.4 GTC(UK) acknowledges the amendments to:
	(a) the Project Agreement referred to in Clause 2.1(b) of this Agreement for the purpose of Clause 4.2 of the FM Agreement and waives any requirement to be provided with copies of this Agreement (or the Project Agreement as so amended), pursuant to Cl...
	(b) the Consent to the Loan Agreement for the purpose of Clause 4 of the FM Agreement and waives any requirement to be provided with further copies of any Funding Agreement amended thereby for the purpose of Clause 4 of the FM Agreement or otherwise.


	3. RELEASE
	3.1 This Agreement is in full and final settlement of, and each Party will thereby release and forever discharge, all and / or any Claims it has or may have against the other Parties and each of its Related Parties.
	3.2 Except as provided in this Agreement, any and all Claims asserted by the Parties against the other Parties are released.
	3.3 Each Party agrees, now and in the future on behalf of itself and its Related Parties not to sue, commence, voluntarily aid in any way, prosecute or cause to be commenced or prosecuted against the other Party and / or its Related Parties any action...
	3.4 For the avoidance of doubt:
	(a) this Clause 3 shall not apply to, and the Claims shall not include, any claims in respect of any breach of this Agreement; and
	(b) this Agreement does not affect the wider rights and obligations of the Parties under the Project Agreement, Building Contract and FM Agreement or by necessary implication of this Agreement.


	4. payment
	4.1 The College shall pay to GTEIL the sum of £47,183.31 as a compensatory payment in cleared funds within ten (10) Business Days after delivery of this Agreement.
	4.2 GTEIL shall pay to GTC(UK) the sum of £100,000 as a compensatory payment in cleared funds within ten (10) Business Days after delivery of this Agreement.
	4.3 The payments made under Clause 4.1 shall be made by bank transfer in accordance with the following details:
	Account name: GT Equitix Inverness Proceeds
	Bank: Clydesdale Bank Plc
	Address: 154 – 158 Kensington High Street, London, W8 7RL
	Sort Code: 82-11-07
	Account Number: 504706812

	4.4 The payments made under this Clause 4.2 shall be made by bank transfer in accordance with the following details:
	Account name: [♦]
	Bank: HSBC
	Address: [♦]
	Sort Code: 40-42-18
	Account Number: 82352354

	4.5 In the event that payments under this Clause 4 are not made in full by the dates specified in Clauses 4.1 and 4.2 above, the College and GTEIL respectively will be liable to pay interest at the Default Interest Rate, calculated up to and including...

	5. service level specification
	The Parties agree that the definition of 'Important' at Section A of Schedule Part 12 Section 1 (Service Level Specification) in Schedule Part 12 shall be deleted and replaced with the following:
	"means a Service Event that has a detrimental effect on the use of the Facilities for the provision of Authority Services but does not render any Functional Area Unavailable nor give rise to an immediate threat to the health and safety of any person."

	6. HELP DESK PROTOCOL
	6.1 The Parties agree that the Help Desk Protocol shall apply in respect of the Services from the date of this Agreement.
	6.2 Each Party agrees to co-operate, at its own expense, with the other Party in the fulfilment of the purposes and intent of the Help Desk Protocol and to act in good faith in applying the procedures and instructions contained in the Help Desk Protoc...
	6.3 GTC(UK) agrees that the Help Desk Protocol shall be reviewed bi-annually and, where the Help Desk Protocol is updated, revised procedures and instructions should be submitted to the authorised representatives of GTEIL and the College in accordance...
	6.4 In the event of any disagreement and / or dispute arising out of or in relation to the Help Desk Protocol, the Parties shall forthwith, and in any event within five (5) Business Days, escalate the disputed matter to senior representatives of each ...

	7. Tax liability
	8. Costs
	9. Warranties and authority
	9.1 Each Party warrants and represents that it has not sold, transferred, assigned or otherwise disposed of its interest in the Claims.
	9.2 Each Party warrants and represents to the other with respect to itself that it has the full right, power and authority to execute, deliver and perform this Agreement.

	10. Indemnities
	11. No admission
	None of the Parties makes any admission of liability. This Agreement is entered into in connection with the compromise of disputed matters. It is not, and shall not be represented or construed by any Party to this Agreement as an admission of liabilit...

	12. Severability
	If at any time any provision or part-provision of this Agreement is or becomes illegal, invalid or unenforceable in any respect under the law of any jurisdiction that shall not affect or impair:
	(a) the legality, validity or enforceability in that jurisdiction of any other provision of this Agreement; or
	(b) the legality, validity or enforceability under the law of any other jurisdiction of that or any other provision of this Agreement.


	13. Entire agreement
	13.1 This Agreement constitutes the entire agreement between the Parties and supersedes and extinguishes all previous agreements, promises, assurances, warranties, representations and understandings between them, whether written or oral, relating to i...
	13.2 Each Party acknowledges that in entering into this Agreement it is not relying upon any pre-contractual statement which is not set out in this Agreement.
	13.3 Except in the case of fraud, no Party shall have any right of action against any other Party to this Agreement arising out of or in connection with any pre-contractual statement except to the extent that it is repeated in this Agreement.

	14. Confidentiality
	14.1 For the purposes of this Agreement, but excluding any information referred to in Clause 14.2, "confidential information" shall mean:
	(a) the nature and terms of the Dispute;
	(b) the terms of this Agreement;
	(c) the substance of all negotiations in connection with this Agreement or the Dispute;
	(d) all confidential or proprietary information relating to the parties (or any member of their respective groups) or their business, affairs, financial or trading position, assets, intellectual property rights, clients, funders, intentions or market ...
	(e) any other information that is identified as being of a confidential or proprietary nature.

	14.2 Information is not "confidential information" if:
	(a) it is, or becomes, generally available to the public other than as a direct or indirect result of the information being disclosed in breach of the terms of this Agreement; or
	(b) it can be proved that the information came from a source that is not connected with any Party to this Agreement and that such source was not under any obligation of confidence in respect of that information.

	14.3 Subject to Clause 14.4, the Parties shall not disclose any confidential information regarding any other Party to, or otherwise communicate any confidential information to, any third party without the written consent of the relevant Party other than:
	(a) to the Parties' respective auditors, insurers, lawyers, professional advisers or officers and employees on a need to know basis and on terms which preserve confidentiality;
	(b) pursuant to an order of a court of competent jurisdiction, or pursuant to any proper order or demand made by any competent authority or body where they are under a legal or regulatory obligation to make such a disclosure; and
	(c) as far as necessary to implement and enforce any of the terms of this Agreement.

	14.4 The Parties are entitled to confirm the fact of, but not the terms of, settlement of the Dispute.
	14.5 The Parties undertake not make any adverse or derogatory comment in any form about one another or do anything which shall, or may, bring any Party, its directors or employees into disrepute.

	15. non disparagement
	The Parties shall not at any time say anything publicly which may be harmful to the reputation of the other Party, whether defamatory or not, in relation to the Claims or this Agreement.

	16. Waiver
	17. consent to change to fm parties
	17.1 It is acknowledged and agreed that shortly after this Agreement is entered into there is to  be a change to the Service Provider and the party acting as its guarantor under the Performance Guarantee.  More particularly:
	(a) the existing Service Provider, Galliford Try Construction (UK) Limited is to be replaced by Galliford Try Facilities Management Limited, as the new Service Provider pursuant to a novation agreement to be entered into on or around the date hereof (...
	(b) Galliford Try Corporate Holdings Limited is to be replaced by Galliford Try Construction and Investment Holdings Limited, as the new guarantor of the Performance Guarantee relevant to the Service Contract under a new Performance Guarantee to be en...
	(c) a novation of the FM Contractor Direct Agrement is to be entered into on or around the date hereof amongst Galliford Try Facilities Management Limited, Galliford Try Construction & Investments Holdings Limited, GTEIL and the Senior Funder (acting ...
	(d) an interface agreement is to be entered into on or around the date hereof amongst Galliford Try Facilities Management Limited, Galliford Try Construction & Investments Holdings Limited, GTEIL, [Galliford Try Construction (UK) Limited, and Gallifor...
	(e) a novation agreement amongst GTEIL, the College, Galliford Try Construction (UK) Limited, Galliford Try Facilities Management and the Lender dated on or around the date of this letter novating the terms of a service provider collateral agreement a...
	(together, the "FM Entities Change")


	17.2 The College confirms its consent to the FM Entities Change for the purpose of Clause 57 of the Project Agreement.
	17.3 The College acknowledges that it has received final form drafts of the documents referred to in clause 17.1 above and waives any other requirement for its consent or for such documents to be submitted to the College for review pursuant to Clause ...
	17.4 The College acknowledges for all purposes, including for the purpose of Clause 4.6 of the Project Agreement that it has received a copy of the FM Direct Novation more than ten (10) Business Days before the date hereof.

	18. Governing law and jurisdiction
	18.1 This Agreement (and all non-contractual obligations arising out of or in connection with it) shall be governed by, and construed in accordance with, the law of Scotland.
	18.2 Any dispute (including non-contractual disputes and claims) arising out of or in connection with, or concerning the carrying into effect of, this Agreement shall be subject to the exclusive jurisdiction of the courts of Scotland, and the parties ...

	19. Rights of third parties
	20. Co-operation
	21. Counterparts
	21.1 This Agreement may be executed in any number of counterparts and by each of the Parties on separate counterparts all as permitted by The Legal Writings (Counterparts and Delivery) (Scotland) Act 2015.
	21.2 Where executed in counterpart:
	(a) this Agreement shall not take effect until each of the counterparts have been delivered;
	(b) each counterpart will be held as undelivered until the parties agree a date on which the counterparts are to be treated as delivered; and
	(c) the date of delivery may be inserted in the testing clause in the blank provided for the delivery date.

	21.3 If this Agreement is not executed in counterparts, this Agreement shall be delivered on the date on which the last Party executes the Agreement.

	22. Variation
	23. Successors in title
	24. Notices
	College   The registered office from time to time of the College
	For the attention of the Principle and Chief Executive
	GTEIL   The registered office from time to time of GTEIL
	For the attention of the Directors
	GTC(UK)  The registered office from time to time of GTC(UK)
	For the attention of the Directors
	SCHEDULE 1: HELP DESK PROTOCOL
	Schedule 2: consent to the
	loan agreement

	1. Deed of Novation - Service Provider Direct Agreement(99233750.2)
	DEED OF NOVATION
	Between
	Recitals
	Agreed Provisions
	1 Definitions and Interpretation
	2 Novation
	3 Assumption and Release of Obligations and Liabilities
	4 Indemnity
	5 Governing Law and Jurisdiction
	6 Entire Agreement
	7 Consent to Novation
	The Security Trustee confirms its consent to this novation for all purposes, including for the purposes of Clause 21.2 of the Direct Agreement.
	8 Counterparts and Delivery
	8.1 This Deed may be executed in any number of counterparts and by each of the parties on separate counterparts all as permitted by The Legal Writings (Counterparts and Delivery) (Scotland) Act 2015 ("2015 Act").
	8.2 Where executed in counterparts:
	(a) this Deed will not take effect until each of the counterparts has been delivered;
	(b) each counterpart will be held as undelivered until the parties agree a date on which the counterparts are to be treated as delivered;
	(c) the date of delivery may be inserted in the testing clause in the blank provided for the delivery date
	8.3 If this Deed is not executed in counterparts, this deed shall be delivered on the date on which the last party executes this Deed.

	1. Deed of Novation for FM Contract (17.10.2019)(99070038.5)
	A The Released FM Contractor is the  "Service Provider" party to an agreement for the provision of services for the Inverness College New Campus Development NPD Project (the "Project") between Project Co and the Released FM Contractor dated 29 May 201...
	(i) a supplemental FM agreement between the Released FM Contractor and Project Co dated [on or around the date hereof] (the "Supplemental FM"); and
	(ii) the settlement agreement among the Released FM Contractor, the Board of Management of Inverness College (the "Authority") and Project Co dated [on or around the date hereof] (the "Settlement Agreement"),0F

	B Project Co and the Authority have entered into a project agreement dated 29 May 2013 (the "Project Agreement") to which the FM Agreement is a sub-contract thereof.
	C The Parties have agreed to novate the FM Agreement to the New FM Contractor and amend the FM Agreement on the terms set out below.
	D The Parties have agreed that a replacement Performance Guarantee (as such term is defined in the FM Contract) is to be entered into on or around the date hereof and that references to "Performance Guarantee" and "Service Provider Guarantor" in the F...
	E Further, deeds of novation are being entered into on or around the date hereof in respect of the Service Provider’s Collateral Agreement, Funders’ Service Provider Direct Agreement and Parallel Loan Agreement and references to those documents in the...
	1. novation
	1.1 With effect from the Effective Date (as defined below), the Released FM Contractor, as Service Provider under the FM Contract, transfers:
	(a) all of its rights; and
	(b) past, present and future obligations, undertakings, liabilities or agreements (in each case actual or contingent) and any claims or demands,

	1.2 The New FM Contractor shall enjoy all of the rights and benefits of the Service Provider in the FM Agreement and all references to the Service Provider in the FM Agreement shall be read and construed as references to the New FM Contractor.
	1.3 The New FM Contractor and Project Co agree to perform the FM Agreement and be bound by the terms of the FM Agreement in every way as if the New FM Contractor were the original Service Provider party to it (in place of the Released FM Contractor).
	1.4 Notwithstanding the date or dates of execution of this Agreement , the parties agree that this Agreement shall have effect from [( ] (the "Effective Date").

	2. ASSUMPTION AND release of obligations and liabilities
	2.1 With effect from the Effective Date, the New FM Contractor shall assume:
	(a) all the rights; and
	(b) past, present and future obligations, undertakings, liabilities, agreements (in each case actual or contingent), claims and demands,

	2.2 With effect from the Effective Date Project Co and the Released FM Contractor unconditionally and irrevocably release each other from all past, present and future obligations, undertakings, liabilities or agreements (in each case actual or conting...
	2.3 With effect from the Effective Date, Project Co and the New FM Contractor shall have the right to enforce the FM Agreement and pursue any claims and demands under the FM Agreement against the other with respect to matters arising before, on or aft...

	3. Warranties and Representations
	3.1 The Released FM Contractor warrants and represents to Project Co that as at the Effective Date:
	(a) it is not aware of any circumstances that (i) have arisen or; (ii) may reasonably arise in connection with the FM Agreement which would entitle it to take action or pursue a claim against Project Co and the Released FM Contractor hereby waives any...
	(b) no grounds subsist for the termination of the FM Agreement in respect of a FM Contractor Event of Default  under Clause 40 (Service Provider Event of Default) of the FM Agreement;
	(c) it is not aware of any other grounds subsisting for the termination of the FM Agreement;
	(d) subject to Clause (e), following transfer to the New FM Contractor pursuant to Clause 3.3 it shall forthwith delete and destroy any duplicate documents and or electronic documents or files related to the Project; and
	(e) it has at all times and shall continue to comply with in respect of the Project all Law protecting personal data of natural persons (including the Data Protection Act 2018, GDPR and codes of practice issued from time to time by relevant supervisor...

	3.2 The Released FM Contractor and the New FM Contractor each warrant and represent to Project Co that as at the Effective Date each has:
	(a) the full power and authority and has taken all action necessary, including obtaining all necessary approvals or consents, to enable it to enter into this Agreement, to agree to the novation, to give the warranties, make the representations and gra...
	(b) complied and is able to comply with the procedure and requirements in Clause 25 (TUPE and Employment Matters) and all associated legislation in connection with the New FM Contractor becoming the Service Provider on the Effective Date.

	3.3 the Released FM Contractor and the New FM Contractor warrant and represent to Project Co that:
	(a) all assets, materials and equipment;
	(b) contracts and manufacturer's warranties in its name relevant to the Project;
	(c) Intellectual Property Rights and licences; and
	(d) Data including Project Data, copy documents (including any documents referred to in Clause 4 of the FM Agreement), reports, registers, drawings, records, manuals and information (whether originating from Project Co or otherwise),


	4. consent
	5. Interpretation and saving
	5.1 This Agreement is supplemental to and amends the FM Agreement.
	5.2 Save where expressly amended by this Agreement, the FM Agreement shall remain in full force and effect in accordance with its terms.

	6. notice details under the services contract
	6.1 In accordance with Clause 64 (Notices) of the FM Agreement, Project Co and the New FM Contractor agree that the notice details for the New FM Contractor pursuant to the FM Agreement shall be as follows:

	7. fm contractor representative
	7.1 In accordance with Clauses 8 (Representatives) and 64 (Notices) of the FM Agreement, Project Co and the New FM Contractor agree that, for the purposes of the FM Agreement the FM Contractor's Representative shall be as follows:

	8. DELIVERY OF DOCUMENTS
	9. COSTS
	10. counterparts
	10.1 This Agreement may be executed in any number of counterparts and by each of the parties on separate counterparts all as permitted by The Legal Writings (Counterparts and Delivery) (Scotland) Act 2015.
	10.2 Where executed in counterparts:
	(a) this Agreement will not take effect until each of the counterparts has been delivered;
	(b) each counterpart will be held as undelivered until the parties agree a date on which the counterparts are to be treated as delivered; and
	(c) the date of delivery may be inserted in the testing clause in the blank provided for the delivery date.

	10.3 If this Agreement is not executed in counterparts, this agreement shall be delivered on the date on which the last party executes the agreement.

	11. governing law
	12.  jurisdiction
	SCHEDULE 1:   Performance Guarantee

	1. GTEIL B Director Appointment Side Letter(98265291.4)
	1. Interface Agreement - CLEAN(99233747.4)
	1. Definitions and Interpretations
	1.1 Words and phrases which are defined in the Project Agreement shall, unless the context otherwise requires, have the same meaning in this Agreement.  In this Agreement the following terms shall unless the context otherwise requires have the followi...
	1.2 In this Agreement, unless the context otherwise requires:
	1.2.1 the masculine includes the feminine and vice-versa;
	1.2.2 the singular includes the plural and vice versa;
	1.2.3 a reference in this Agreement to any Clause, sub-clause, paragraph, schedule, recital or annex is, except where expressly stated to the contrary, a reference to such Clause, sub-clause, paragraph, schedule, recital or annex of this Agreement;
	1.2.4 any reference to any enactment, order, regulation or other similar instrument shall be construed as a reference to the enactment, order, regulation or instrument (including any EU instrument) as amended, replaced, consolidated or re-enacted;
	1.2.5 a reference to a person includes firms, partnerships, and corporations and their successors and permitted assignees or transferees;
	1.2.6 headings are for convenience of reference only;
	1.2.7 the schedule, Clause, sub-clause and (where provided) paragraph headings and captions in the body of this Agreement do not form part of this Agreement and shall not be taken into account in its construction or interpretation; and
	1.2.8 words preceding include, includes, including and included shall be construed without limitation by the words which follow those words.


	2. Rights and Obligations under the Sub-Contracts
	2.1 Nothing in this Agreement shall in any way prejudice or detract from:
	2.1.1 the obligations and liabilities of each Sub-Contractor to Project Co under its respective Sub-Contract; or
	2.1.2 (without prejudice to the generality of Clause 2.1.1 above), Project Co's right to make Deductions in accordance with the terms of the FM Agreement;

	2.2 The rights and obligations under this Agreement shall be additional to and not in substitution for those contained in the Sub-Contracts.
	2.3 In the event of any Dispute or Sub-Contract Dispute, each Sub-Contractor agrees that it will continue to perform its obligations under its Sub-Contract.
	2.4 In the event of any ambiguity, uncertainty, inconsistency or discrepancy between the provisions of this Agreement and of any Sub-Contract, the provisions of the relevant Sub-Contract shall (save where expressly provided otherwise under this Agreem...
	2.5 The parties agree that Project Co has no liability of any nature whatsoever under this Agreement and that no party may raise any claim or demand against Project Co under or pursuant this Agreement (including but not limited to, a Dispute under the...

	3. Co-operation
	3.1 Each Sub-Contractor:
	3.1.1 undertakes to the other Sub-Contractor that it shall carry out its obligations under its respective Sub-Contract in accordance with its Sub-Contract, and that it shall comply with all of the terms of its Sub-Contract and this Agreement;
	3.1.2 shall co-operate with, and use all reasonable endeavours to support and avoid disrupting, the other Sub-Contractor in the performance of the obligations of the other Sub-Contractor under their Sub-Contract and this Agreement;
	3.1.3 shall keep the other Sub-Contractor informed of instructions and approvals which it receives that relate to the performance of the obligations of the other Sub-Contractor under its Sub-Contract;
	3.1.4 shall comply with their respective obligations as set out in the Sub-Contract Requirements;
	3.1.5 shall promptly supply to the other Sub-Contractor such information as is reasonably requested by the other Sub-Contractor for the purposes of the performance of the obligations of the other Sub-Contractor under its Sub-Contract, provided that su...
	3.1.6 shall be responsible as against the other Sub-Contractor for the acts or omissions of its Related Parties as if they were acts or omissions of itself.

	3.2 Where Project Co is  to carry out any Change under the Project Agreement involving both Sub-Contractors, the Sub-Contractors shall liaise and co-operate with each other to prepare quotations under their respective Sub-Contracts and in carrying out...
	3.3 The Contractor acknowledges that it has received a certified copy of the Service Contract and the amendments thereto set out in paragraphs 3.3.1 to 3.3.3 below and that it shall be deemed to have full knowledge of the contents thereof.
	3.3.1 a settlement agreement between the Authority, Project Co and Galliford Try Construction (UK) Limited (as Service Provider at that time) dated on or around the date hereof;
	3.3.2 a supplemental agreement to the FM Contract between Project Co and Galliford Try Construction (UK) Limited (as Service Provider at that time) dated on or around the date hereof; and
	3.3.3 a novation agreement in respect of the Services Contract, dated on or around the date hereof and under which Galliford Try Construction (UK) Limited transferred all past, present and future obligations, undertakings, liabilities or agreements (i...

	3.4 The Service Provider acknowledges that it has received a certified copy of the Construction Contract and that it shall be deemed to have full knowledge of the contents thereof.

	4. Design Review
	Not Used

	5. Contractor's Obligations
	5.1 Energy Efficiency Reports
	5.1.1 Within thirty (30) Business Days of the date falling one (1) year after the Phase 1 Actual Completion Date, the Contractor shall deliver to the Service Provider an Interim Post-Occupancy Evaluation Report.
	5.1.2 Within thirty (30) Business Days of the date falling two (2) years after the Phase 1 Actual Completion Date, the Contractor shall deliver to the Service Provider an Interim Post-Occupancy Evaluation Report.
	5.1.3 Within thirty (30) Business Days of the date falling three (3) years after the Phase 1 Actual Completion Date, the Contractor shall deliver to the Service Provider the Post-Occupancy Evaluation Report.


	6. Service Providers Obligations relating to the Works
	6.1 The Service Provider warrants and undertakes to Project Co and the Contractor, that:
	6.1.1 it will notify Project Co with a copy to the Contractor within five (5) Business Days of any of them becoming aware that the design or construction of the Works or any part of it is not in accordance with the Construction Contract or the Sub-Con...
	6.1.2 it will provide reasonable assistance to the Contractor to obtain any consents which the Contractor is obliged to obtain under the Construction Contract in so far as such consents relate to the performance of the Service Provider's obligations u...
	6.1.3 to the extent it is permitted to do so under the Service Contract, it will provide the Contractor with access to Site to allow the Contractor to complete any Snagging Matters and/or Defects in accordance with the Construction Contract subject to...


	7. Indemnity
	7.1 Subject to Clause 7.7 and Clause 11 (Liability of Sub-Contractors), each Sub-Contractor (Indemnifying Sub-Contractor) covenants with the other Sub-Contractor (Indemnified Sub-Contractor) that it shall indemnify and hold harmless the Indemnified Su...
	7.1.1 death or personal injury;
	7.1.2 loss of or damage to property; and
	7.1.3 third party actions, claims and/or demands brought against the Indemnified Sub-Contractor or any person for whom the Indemnified Sub-Contractor is responsible;

	7.2 Clause 7.1 shall not apply to the extent that the Indemnified Sub-Contractor recovers insurance proceeds in respect of the same under the insurances taken out pursuant to the Project Agreement or under the insurances that the Indemnified Sub-Contr...
	7.3 The indemnities in Clause 7.1 above shall not apply in respect of Deductions as to which the rights and liabilities of the Sub-Contractors shall be those set out in Clause 8 (Responsibility for Deductions).
	7.4 Where the Indemnified Sub-Contractor wishes to make a claim under this Clause 7 against the Indemnifying Sub-Contractor, the Indemnified Sub-Contractor shall give notice of the relevant claim as soon as reasonably practicable setting out full part...
	7.5 The Indemnifying Sub-Contractor may at its own expense and with the assistance and co-operation of the Indemnified Sub-Contractor have the conduct of the claim, including its settlement, and the Indemnified Sub-Contractor shall not, unless the Ind...
	7.6 The Indemnifying Sub-Contractor shall, if it wishes to have conduct of any claim, give reasonable security to the Indemnified Sub-Contractor for any cost or liability arising out of the conduct of the claim by the Indemnifying Sub-Contractor.
	7.7 The Indemnified Sub-Contractor shall at all times take reasonable steps to minimise and mitigate any liability for which the Indemnified Sub-Contractor is entitled to bring a claim against the Indemnifying Sub-Contractor pursuant to this Agreement.
	7.8 Notwithstanding any other provisions of this Agreement, no Party shall be entitled to recover compensation or to make a claim under this Agreement in respect of any loss, costs, liability or expense to the extent that it has already been compensat...

	8. Responsibility for Deductions
	8.1 The Parties acknowledge that where at any time Project Co suffers a Deduction under the Project Agreement (irrespective of whether such Deduction arises as a consequence of a Defect), Project Co is entitled to make a Deduction against amounts paya...
	8.2 The parties acknowledge that Project Co may raise a claim against the Contractor relating to Deductions, to the extent it is permitted to do so under or pursuant to the Construction Contract.
	8.3 Notwithstanding that Project Co has allocated a Deduction under a particular Sub-Contract, if any Party disputes that it is wholly or partly responsible for the matters which have given rise to the right for the Authority to make a Deduction the p...

	9. Claims Procedure
	9.1 If a Sub-Contractor is in breach of its obligations under its respective Sub-Contract and/or under this Agreement and such breach causes the other Sub-Contractor to suffer or incur Losses including any Losses as a result of termination of the rele...
	9.2 If a Sub-Contractor wishes to pursue a claim for Losses, such Sub-Contractor (the Claiming Sub-Contractor) shall as soon as reasonably practicable and in accordance with the time periods in this Agreement for making such a claim (or if there are n...
	9.3 The Claiming Sub-Contractor and the Responding Sub-Contractor shall upon receipt of notification under Clause 9.2 and save as expressly stated otherwise in this Agreement discuss and if necessary meet as soon as practicable and use reasonable ende...
	9.4 A written agreement reached under Clause 9.3 (a copy of which shall promptly be supplied to Project Co) shall be binding on the relevant Sub-Contractors where they are a party to such agreement.  In the absence of agreement within ten (10) Busines...
	9.5 Where a Sub-Contractor has a liability to the other Sub-Contractor which has been agreed or determined in accordance with this Clause 9, the liable Sub-Contractor shall pay the amount as due within such period as this Agreement may expressly state...
	9.6 The Sub-Contractors and Project Co acknowledge and agree that notwithstanding any dispute between the Sub-Contractors and/or Project Co, the Sub-Contractors shall continue to perform their obligations under their respective Sub-Contract and this A...
	9.7 Each Sub-Contractor undertakes to take reasonable steps consistent with the continued compliance with its obligations under its Sub-Contract and this Agreement, to mitigate any Losses which may be suffered or incurred by it and which arises from a...
	9.8 Save as set out in Clause 1 (Project Co Liability), Project Co shall have no liability to either Sub-Contractor for breach by the other Sub-Contractor of or in connection with their Sub-Contract and/or this Agreement.

	10. Reallocation of Pass Down Liability
	10.1 In the event that a Sub-Contractor incurs any Pass Down Liability, and/or becomes liable to pay any sums to Project Co, pursuant to the provisions of its Sub-Contract or this Agreement, and in the Sub-Contractor's reasonable opinion such Pass Dow...
	10.2 The grounds upon which any such Pass Down Liability shall be reallocated from one Sub-Contractor (Sub-Contractor A) to the other (Sub-Contractor B) (wholly or in part) are that the Pass Down Liability:
	10.2.1 arose (wholly or in part) by reason of Sub-Contractor B's breach of its Sub-Contract or of this Agreement, or by reason of a risk borne by Sub-Contractor B under its Sub-Contract, and not (or not wholly) by reason of Sub-Contractor A's breach o...
	10.2.2 arose from Sub-Contractor A's breach of its Sub-Contract, or a risk borne by Sub-Contractor A thereunder, but that such breach or the incidence of such risk was in turn caused or contributed to by Sub-Contractor B's breach of its Sub-Contract o...

	10.3 Responsibility for any such Pass Down Liability may be shared and, in such cases, the Pass Down Liability shall be reallocated between the Sub-Contractors in such proportions as are just and equitable, having regard to the grounds for reallocatio...
	10.4 Where a Pass Down Liability to pay sums due to Project Co pursuant to a Sub-Contract is reallocated from Sub-Contractor A to Sub-Contractor B pursuant to this Clause 10, the amount of that Pass Down Liability (or the amount thereof which is being...
	10.5 All reallocations of Pass Down Liability to pay sums due to Project Co pursuant to a Sub-Contract pursuant to this Clause 10 shall be notified to Project Co in writing promptly (and, in any event, within five (5) Business Days) by Sub-Contractor B.
	10.6 Where a Pass Down Liability to pay sums due to Project Co pursuant to a Sub-Contract is reallocated pursuant to this Clause 10 (and provided that payment has been made to give effect to such reallocation, and that notification of such reallocatio...
	10.6.1 the amount of such reallocated Pass Down Liability shall no longer be treated as a liability incurred by Sub-Contractor A for the purposes of any limitation on liability under its Sub-Contract; and
	10.6.2 the amount of such reallocated Pass Down Liability shall be treated as a liability incurred by Sub-Contractor B for the purposes of any limitation on liability under its Sub-Contract;

	10.7 Any dispute between the Sub-Contractors regarding reallocation of Pass Down Liability to pay sums due to Project Co pursuant to either Sub-Contract pursuant to this Clause 10 shall be determined in accordance with the Interface Dispute Resolution...
	10.8 Notwithstanding any other provision of this Agreement, neither Sub-Contractor shall be liable under this Agreement to the other for any loss of profit, working opportunity or goodwill or for any other consequential or indirect losses of whatever ...

	11. Liability of Sub-Contractors
	11.1 Without prejudice to Clause 10.2, the Parties agree that if a Sub-Contractor (a Liable Sub-Contractor) owes a liability under this Agreement to the other Sub-Contractor, any such liability shall not count towards the liability caps of the Liable ...
	11.2 No proceedings shall be commenced against the Contractor by the Service Provider where the Contractor’s liability  under the Construction Contract has expired save in respect of claims made prior to such date  and in respect of which actions or p...

	12. Snagging MATTERS and Defects
	12.1 The Sub-Contractors shall remedy snagging matters and inspect and rectify Defects in such a manner as to cause as little disruption as is reasonably practicable to the provision of the Services. As between Sub-Contractors the responsibility for r...
	12.2 Following each Phase Actual Completion Date and for the avoidance of doubt, without prejudice to its obligations under the Service Contract, the Service Provider shall promptly upon becoming aware of any defect which it considers to be a Defect:
	12.2.1 log the alleged Defect at the Helpdesk;
	12.2.2 immediately notify by fax or e-mail Project Co's Representative and the Contractor's Representative (as defined in the Construction Contract) of the occurrence of the alleged Defect (the Defects Notice); and
	12.2.3 such Defects Notice shall include:
	(i) all available details of the nature of the alleged Defect affecting the Facilities or the relevant Operational Site including reasonable written description and digital photographs (where appropriate);
	(ii) whether the alleged Defect has led to or in the reasonable opinion of the Service Provider is likely to lead to a Deduction or loss to the Service Provider and the Service Provider shall provide details of all or any such likely losses which may ...
	(iii) the urgency within which the Contractor should, in the Service Provider's reasonable opinion, arrange for the Contractor's Representative (as defined in the Construction Contract) or any other authorised representative of the Contractor to visit...
	(iv) a reasonable estimate and breakdown of the anticipated Rectification Costs; and
	(v) details of any remedial work (including any making safe, mitigation, temporary or permanent rectification) carried out in respect of the alleged Defect (if any).


	12.3 The Service Provider shall and without prejudice to its obligations to Project Co under the Services Contract, in any event, pending rectification of any Defect, take such steps as are reasonable for a facilities maintenance contractor using Good...
	12.3.1 the Facilities or the relevant Operational Site as the case may be;
	12.3.2 the provision of the Services;
	12.3.3 health and safety.

	12.4 Where the Contractor has been notified of a defect pursuant to Clause 12.2 and without prejudice to Project Co’s right to require or undertake any rectification under the Construction Contract or under any other Sub-Contract:
	12.4.1 during the relevant Defects Liability Period, the Contractor shall, in consultation with the Service Provider, promptly respond to and rectify the Defect in accordance with a programme agreed with the Service Provider (each acting reasonably);
	12.4.2 after the relevant Defects Liability Period, the Contractor shall, as soon as reasonably practicable after receipt of the Defects Notice (and in any event within two (2) Business Days) discuss with, and if necessary meet with, the Service Provi...
	(i) that the Contractor shall attend to and rectify the same (in which case it shall do so in accordance with a programme agreed by the Service Provider (each acting reasonably)); or
	(ii) that the Service Provider shall attend to and rectify the same;


	12.5 The party responsible for rectification pursuant to Clause 12.4.1 or Clause 12.4.2, as the case may be, or determined by the Contractor pursuant to Clause 12.4.2 to be the party responsible for rectification pending the outcome of the Interface D...
	12.6 The Rectifying Party shall, at its own cost, rectify the Defect in accordance with Good Industry Practice, the Project Agreement and any requirements reasonably imposed by the Service Provider and in a manner that enables continued performance of...
	12.7 If the Rectifying Party fails to rectify the Defect in accordance with Clause 12.4, Project Co may at its discretion and without prejudice to any of Project Co’s rights under or each of the Sub-Contractor’s obligations and liabilities of each Sub...
	12.7.1 where the Rectifying Party is the Contractor, may be deducted from the Contract Sum (as defined in the Construction Contract) or, if the Contractor has already paid the sum certified in the Final Account (as defined in the Construction Contract...
	12.7.2 where the Rectifying Party is the Service Provider, may be deducted from the Monthly FM Service Payment (as defined in the FM Agreement).

	12.8 Any rectification of a Defect by or on behalf of the Contractor pursuant to Clause 12.8 or by the Service Provider shall not (save to the extent that the enforcement of such a right would result in double recovery) diminish any right of Project C...

	13. Payment
	13.1 If any payment becomes due from one party to another under this Agreement, the payee shall submit an invoice to the paying party together with any relevant supporting documents and information that the paying party reasonably requires.  The date ...
	13.2 Any payments referred to in this Agreement shall exclude VAT which will be added as appropriate and paid by the paying party within five (5) Business Days of receipt of a valid VAT invoice.
	13.3 Interest on late payment will accrue at the Default Interest Rate until payment is made.

	14. Not USED
	15. Commencement and Duration
	15.1 This Agreement shall come into effect on the date of execution by all Parties.
	15.2 This Agreement shall terminate upon the earlier of the date of termination of the Construction Contract and the liability  of the Contractor ceasing under the Construction Contract. of  but without prejudice to the accrued rights and obligations ...
	15.3 Termination of either Sub-Contract shall not in any way invalidate, render unenforceable or terminate this Agreement.  In the event of a Sub-Contract being terminated this Agreement shall determine only insofar as the relevant Sub-Contractor is c...

	16. Disputes
	16.1 Any dispute arising in relation to any aspect of this Agreement shall be resolved in accordance with the Interface Dispute Resolution Procedure.

	17. ASSIGNATION and Accession
	17.1 Subject to Clause 17.2, no party shall assign or otherwise dispose of any of its rights or obligations under this Agreement without the prior written consent of the other parties to this Agreement.
	17.2 Project Co may without the consent of the other parties assign its interest in this Agreement in accordance with the Funding Agreements.
	17.3 If Project Co terminates the Sub-Contract of any Sub-Contractor (Outgoing Sub-Contractor) and or engages a replacement for the Outgoing Sub-Contractor  that is to perform all or a material part of the Outgoing Sub-Contractors obligations (New Sub...
	17.4 The Sub-Contractors agree and acknowledge that, where a New Sub-Contractor becomes party to this Agreement in accordance with Clause 17.3, the Outgoing Sub-Contractor shall be released and discharged from any future obligations under this Agreeme...

	18. Notices
	18.1 Every notice under this Agreement shall be in writing and shall be served by hand delivery, first class post or by fax.  The address for service of notices for each of the parties is:
	18.1.1 Project Co
	18.1.2 Contractor
	18.1.3 Service Provider

	18.2 An address for service may be changed by notice given under this Clause 18.
	18.3 A notice shall be considered to have been received on the date of service in the case of a notice delivered by hand or sent by fax unless delivery occurs outside the normal hours of the recipient, in which the case the notice shall be treated as ...

	19. Miscellaneous
	19.1 This Agreement shall be considered as a contract made in Scotland and shall be subject to the laws of Scotland.
	19.2 Subject to the provisions of the Interface Dispute Resolution Procedure, each Party agrees that the courts of Scotland shall have exclusive jurisdiction to hear and settle any action, suit, proceeding or dispute in connection with this Agreement ...
	19.3 Any amendment to this Agreement shall only be effective if in writing and signed by a duly authorised representative of each of the parties.

	20. Severability
	21. Waiver
	21.1 A waiver of any term, provision or condition of, or consent granted under, this Agreement shall be effective only if given in writing and signed by the waiving or consenting party, and then only in the instance and for the purpose for which it is...
	21.2 No failure or delay on the part of any party in exercising any right, power or privilege under this Agreement shall operate as a waiver thereof, nor shall any single or partial exercise of any such right, power or privilege preclude any other or ...

	22. Third Party Rights
	22.1 Save to the extent expressly provided in this Agreement, it is expressly declared that no rights shall be conferred under and arising out of this Agreement in favour of third parties under the Contract (Third Party Rights) (Scotland) Act 2017 to ...

	23. No Agency
	Nothing in this Agreement shall constitute or be deemed to constitute a partnership or agency between the Sub-Contractors, and/or Project Co and none of them shall have any authority to bind the others, in any way whatsoever save as contemplated by or...
	24. Entire Agreement
	This Agreement, together with the Sub-Contracts, shall constitute the entire agreement between the Sub-Contractors and/or Project Co and supersedes any previous agreements or arrangements between the Sub-Contractors and/or Project Co in respect of the...
	25. Counterparts and delivery
	25.1 This Agreement may be executed in any number of counterparts and by each of the parties on separate counterparts all as permitted by The Legal Writings (Counterparts and Delivery) (Scotland) Act 2015.
	25.2 Where executed in counterparts:
	25.2.1 this Agreement will not take effect until each of the counterparts has been delivered;
	25.2.2 each counterpart will be held as undelivered until the parties agree a date on which the counterparts are to be treated as delivered; and
	25.2.3 the date of delivery may be inserted in the testing clause in the blank provided for the delivery date

	25.3 If this Agreement is not executed in counterparts, this Agreement shall be delivered on the date on which the last party executes this Agreement.

	IN WITNESS WHEREOF this Deed is executed in counterpart by the parties or their duly authorised representatives as undernoted with a delivery date of                       2019
	1. Disputes
	2. Consultation
	3. Adjudication
	3.1 Without prejudice to paragraph 2 and subject to the terms of Clause 2.5, any of the parties (the Referring Party) may give a Sub-Contractor or Subcontractors (the Responding Party) notice at any time to refer a Dispute under this Agreement to an a...

	4. Identity of Adjudicator
	4.1 Subject to paragraph 3 and 15, the Adjudicator appointed to consider a particular dispute referred to him shall, unless the parties otherwise agree, be selected on a strictly rotational basis from the relevant panel of experts appointed pursuant t...
	4.1.1 any Adjudicator appointed shall be wholly independent of the parties or any of the major competitors of the parties;
	4.1.2 in the event of any  Dispute that relates to the Services only then the parties to the  Dispute shall endeavour to secure the appointment of the Adjudicator from the Operational Panel appointed pursuant to Paragraph 4.2 of Schedule Part 20 of th...
	4.1.3 in the event of any Dispute that relates to the construction of the Works only then the parties to the  Dispute shall endeavour to secure the appointment of the Adjudicator from the Construction Panel appointed pursuant to Paragraph 4.2 of Sched...

	4.2 If the parties are unable to appoint the Adjudicator in accordance with paragraph 4.1 (other than pursuant to paragraph 15, where relevant), the Chairman (or Vice Chairman) for the time being of the Chartered Institute of Arbitrators Scottish Bran...

	5. Submission of Arguments
	6. Adjudicator's Decision
	7. Adjudicator's Decision – Fast Track
	8. Adjudicator's Costs
	9. Adjudicator as Expert
	10. Adjudicator's Powers
	11. Confidentiality
	12. Liability of Adjudicator
	13. Reference to Courts
	13.1 Other than in the case of a Related Dispute (where Clause 3.2 below applies) If:
	13.1.1 any party is dissatisfied with or otherwise wishes to challenge the Adjudicator's decision made in accordance with paragraph 6 (Adjudicator's Decision) of this Interface Dispute Resolution Procedure; or
	13.1.2 all parties agree

	13.2 In the case of a Related Dispute, paragraph 5 of Schedule Part 20 of the Project Agreement applies.

	14. Parties' Obligations
	15. related disputes
	15.1 If any Dispute arises which raises issues which in the opinion of Project Co, are substantially the same as or connected with issues raised in a dispute or difference arising out of or relating to any other agreement (all such agreements being re...
	15.1.1 Project Co and the Contractor;
	15.1.2 Project Co and the Independent Tester;
	15.1.3 Project Co and the Service Provider; or
	15.1.4 (subject to its agreement) the Authority,
	which was or has been referred to adjudication (the “Related Adjudication”) and an adjudicator has already been appointed (the “Related Adjudicator”) then Project Co may request that the Dispute is referred to the Related Adjudicator.

	15.2 Subject to paragraphs 15.3 and 15.4 below, in the event that a Related Adjudicator orders that a Dispute under this Agreement be consolidated with a Related Adjudication with which he is dealing under the Related Agreement, then:
	15.2.1 with effect from the time of such order, the Dispute which shall be determined by the Related Adjudicator, who shall become the Adjudicator; and
	15.2.2 such order shall be binding on Project Co and the Subcontractor and each of them shall acknowledge the appointment of the Related Adjudicator as the adjudicator of the Dispute, with the Service Provider, the Contractor or Project Co (as the cas...
	15.2.3 notwithstanding paragraph 15.4, the Subcontractors and Project Co shall be jointly responsible with the third party who is a party to the Related Agreement for the Related Adjudicator's fees and expenses including those of any specialist consul...

	15.3 Notwithstanding anything to the contrary a Dispute under this Agreement may only be consolidated with a Related Adjudication, if the Related Adjudicator receives particulars of the Dispute within ten (10) days of the referral of the Related Adjud...
	15.4 Where Project Co requests that a Dispute under this Agreement be with a Related Adjudication and heard by the Related Adjudicator, the Dispute may only be consolidated where the Subcontractors have previously consented in writing to the identity ...
	15.5 In the case of a Related Adjudication, any provision of this Schedule Part 1 with conflicts with the dispute resolution procedure in Schedule Part 7 of the FM Agreement and/ or the dispute resolution procedure in Schedule Part 20 of the Project A...

	1. Effectiveness
	2. Accession
	3. RELEASE OF OUTGOING SUB-CONTRACTOR
	4. Acceptance of Liability by New Sub-Contractor
	5. Law

	1. Inverness - Settlement Agreement - Inverness - Settlement Agreement 17.10.19
	1. Loan noteholder extraordinary resolution - GTEIL(98412361.2)
	1. We the undersigned, representing 100 per cent of the loan notes as loan noteholders and entitled to receive notice of, attend and vote at meeting as set out in the terms and conditions of the loan note instrument signed by the Company dated 29 May ...
	1.1 insert the following new definitions of “Distributions Account” and “Facilities Agreement” in Clause 1.1 of the Instrument:
	1.2 insert new Conditions 2.6 and 2.7 in Schedule 2 of the Instrument as follows:
	(a) due under the terms of this Instrument on that date; and/ or
	(b) which has accrued and is unpaid,
	(i) been made by the Company; and
	(ii) sums standing to the credit of the Distribution Account,



	2. For the avoidance of doubt, the Loan Note Holders (for themselves and any future transferee) agree to waive their entitlement to receive up to [1%] interest per annum (in aggregate up to the final date of redemption of principle in accordance with ...
	3. We, the undersigned, agree to circulate this resolution to the Company for acknowledgement and consent to the amendments effected by this written resolution.

	1. Parent Company Guarantee - GTCIHL (DLAP 17.10.19)(99080833.4)
	1. DEFINITIONS AND INTERPRETATION
	1.1 Except where the context otherwise requires, capitalised words and expressions used in this Deed shall have the same respective meanings as are given to them in the FM Agreement, unless otherwise defined in this Deed.
	1.2 In this Deed:
	1.2.1 the following expressions shall have the following meanings:
	1.2.2 words importing the singular are to include the plural and vice versa;
	1.2.3 references to a person are to be construed to include references to a corporation, firm, company, partnership, joint venture, unincorporated body of persons, individual or any state or any agency of a state, whether or not a separate legal entity;
	1.2.4 references to any person are to be construed to include that person's permitted assignees, transferees or successors in title, whether direct or indirect;
	1.2.5 the words "other" and "otherwise" are not to be construed ejusdem generis with any foregoing words where a wider construction is possible;
	1.2.6 references to liability are to include any liability whether actual, contingent, present or future and whether incurred solely, jointly or otherwise; and
	1.2.7 clause headings are for ease of reference only and are not to affect the interpretation of this Deed.

	1.3 The definitions given in the recitals to this Deed apply to this Deed.

	2. REPRESENTATIONS AND WARRANTIES BY THE GUARANTOR
	The Guarantor hereby represents and warrants that:
	2.1 the Guarantor is a company duly incorporated and validly existing under the laws of England with power and capacity to enter into and perform its obligations under this Deed;
	2.2 all necessary corporate action has been taken to authorise the execution and delivery of this Deed by or on behalf of the Guarantor and the performance by it of its obligations under this Deed;
	2.3 the obligations expressed to be assumed by the Guarantor in this Deed are legal and valid obligations binding on it in accordance with the terms of this Deed;
	2.4 the execution, delivery and performance by the Guarantor of this Deed does not contravene:
	2.4.1 the Guarantor's memorandum and articles of association or other equivalent constitutional documents;
	2.4.2 any existing law, statute, rule or regulation or any judgment, decree or permit to which the Guarantor is subject; or
	2.4.3 the terms of any agreement or other document to which the Guarantor is a party or which is binding upon it or any of its assets;

	2.5 no material claim is presently being assessed and no material litigation, arbitration or administrative proceeding is presently in progress or to the best of the knowledge of the Guarantor pending or threatened against it or any of its assets whic...
	2.6 no proceedings or other steps have been taken and not discharged (nor to the best of the knowledge of the Guarantor threatened) for its winding up or dissolution or for the appointment of a receiver, administrative receiver, compulsory manager, ju...

	3. Guarantor Confirmation
	3.1 The Guarantor confirms all of its obligations, liabilities, duties, warranties and undertakings under the Guarantee:
	3.1.1 are, and will remain, in full force and effect and apply to:
	3.1.1.1 the FM Agreement as amended and varied pursuant to the Settlement Agreement and the FM Agreement; and
	3.1.1.2 the Settlement Agreement and the Supplemental Agreement; .


	3.2 The Guarantor confirms is has received the final executed:
	3.2.1 the Original FM Agreement;
	3.2.2 the Settlement Agreement; and
	3.2.3 the Supplemental Agreement.


	4. Guarantee and Indemnity
	4.1 The Guarantor irrevocably and unconditionally:
	4.1.1 guarantees to the Project Company:
	4.1.1.1 the full and due performance and observance by the Service Provider of all of the Service Provider's obligations, duties and undertakings under and in accordance with the terms of the FM Agreement; and
	4.1.1.2 the due payment and discharge of all sums of money and liabilities due, owing or incurred by the Service Provider to the Project Company under or in connection with the FM Agreement in accordance with its terms (including, for the avoidance of...
	(the "Service Provider's Obligations")

	4.1.2 undertakes to the Project Company:
	4.1.2.1 if so required by the Project Company by written notice to the Guarantor, to perform and observe or procure the performance and observance of all of the Service Provider's Obligations; and
	4.1.2.2 to pay and discharge forthwith on demand of the Project Company all sums of money and liabilities due, owing or incurred by the Service Provider to the Project Company under or in connection with the FM Agreement in accordance with its terms,
	in the event that the Service Provider should fail in any respect to (as the case may be) perform, observe, pay and/or discharge the same; and

	4.1.3 agrees to indemnify the Project Company on demand against all losses, liabilities, costs and expenses including, without limitation, reasonable legal fees and taxes suffered or incurred by the Project Company arising from each of the following:
	4.1.3.1 any failure by the Service Provider to perform and observe the Service Provider's Obligations;
	4.1.3.2 a termination of the FM Agreement which is attributable to a failure by the Service Provider to perform and observe the Service Provider's Obligations or to a Service Provider Event of Default as set out in Clause 40 of the FM Agreement;
	4.1.3.3 the Service Provider going into liquidation, winding-up, administration or receivership, or having an administrator appointed, or becoming subject to any other form of insolvency or similar proceeding;
	4.1.3.4 all or any of the Service Provider's Obligations being or becoming void, voidable, invalid, illegal or unenforceable or the Service Provider committing a Prohibited Act; and
	4.1.3.5 the enforcement or preservation of any rights under this Deed.


	4.2 The obligations of the Guarantor in clauses 4.1.1, 4.1.2 and 4.1.3 are separate and independent of each other.
	4.3 The Guarantor confirms its agreement for its obligations under this Deed to apply in respect of all of the Service Provider's Obligations under the FM Agreement (as amended or novated from time to time) whether past present or future and notwithst...

	5. BENEFICIARY PROTECTIONS
	5.1 This Deed is and at all times shall be a continuing security and shall remain in full force and effect until the complete performance, observance and compliance by the Service Provider of and with all of the terms and conditions of the FM Agreemen...
	5.2 The Guarantor acknowledges and agrees that none of its obligations and liabilities under this Deed shall be discharged, reduced or impaired and none of the Project Company's rights and remedies shall be prejudiced by:
	5.2.1 any variation, amendment, alteration or supplement to the FM Agreement (however fundamental) or replacement of the FM Agreement (provided the Service Provider is a party to the FM Agreement as so replaced);
	5.2.2 the novation of the FM Agreement (provided the Service Provider is a party to the FM Agreement as so novated);
	5.2.3 any concession, release, waiver, allowance of time or other indulgence granted to the Service Provider or any other person;
	5.2.4 the taking, variation, compromise, exchange, renewal or release of, or refusal or neglect to perfect, take up or enforce, any rights against, or security over assets of, the Service Provider, any other guarantor, or any other person or any non-p...
	5.2.5 any compromise or arrangement with the Service Provider or any other person arising out of or in connection with the FM Agreement (including, without limitation, any advance or additional payment made to the Service Provider) provided that the G...
	5.2.6 all or any of the terms of the FM Agreement, or any other agreement or commitment to which the Service Provider is or may become a party, being or becoming void, voidable, invalid, illegal or unenforceable in any respect;
	5.2.7 any invalidity, illegality or unenforceability of any obligation of any person under any other guarantee or other document or security;
	5.2.8 a suspension of work or services under the FM Agreement or the avoidance or termination of the FM Agreement for any reason;
	5.2.9 any change in the control, ownership, status, function or constitution of the Service Provider or any other person;
	5.2.10 any incapacity, lack of powers or absence of authority, or any dissolution, insolvency, liquidation, winding-up, administration, administrative receivership, receivership, reconstruction or reorganisation (or similar proceeding), in each case o...
	5.2.11 any forbearance or delay by or on the part of the Project Company in asserting any of its rights against the Service Provider or any other person; or
	5.2.12 any other fact, circumstance, event, act or omission which, in the absence of this provision, might operate to discharge, reduce or impair any of the Guarantor's obligations and liabilities under this Deed or prejudice any of the Project Compan...

	5.3 Without prejudice to the rights of the Project Company against the Service Provider as principal obligor to the Project Company under the FM Agreement, the Guarantor shall be deemed to be a principal obligor in respect of any guarantees given by i...
	5.4 The Project Company shall not be obliged before taking steps to enforce any of its rights and remedies under this Deed:
	5.4.1 to take action or proceedings, or obtain judgment in any court, against the Service Provider or any other person;
	5.4.2 to make demand, enforce or seek to enforce any claim, right or remedy against the Service Provider or any other person or to enforce any other security held in respect of the Service Provider's Obligations; or
	5.4.3 to make or file any claim in a bankruptcy, liquidation, administration or insolvency of the Service Provider or any other person,
	and the Guarantor waives any rights it may have to require the Project Company to do any of the above before claiming from the Guarantor under this Deed.

	5.5 The Guarantor hereby authorises the Service Provider and the Project Company from time to time to make any variation, amendment, alteration or supplement to the FM Agreement (however fundamental) or to replace or novate the FM Agreement (provided ...

	6. POSTPONEMENT OF CLAIMS
	Until all amounts which may be or become payable by the Service Provider under or in connection with the FM Agreement have been irrevocably paid in full and the Service Provider no longer has any actual or contingent obligations under the FM Agreement...
	6.1 receive, claim or have the benefit of any payment, property or security from or on account of the Service Provider, or exercise any right of set-off against the Service Provider;
	6.2 take the benefit, in whole or part and whether by way of subrogation or otherwise, of any rights or security of or available to the Project Company;
	6.3 claim or receive a contribution or indemnity; or
	6.4 claim, rank, prove or vote as a creditor of the Service Provider in competition with the Project Company,
	the Guarantor shall hold in trust for the Project Company and forthwith pay or transfer to the Project Company (or as it directs) any payment, property or security received by the Guarantor in contravention of this clause 6 to the extent (in each case...

	7. LIMITATION provisions
	7.1 Subject to clauses 7.2, 7.3 and 7.4, the Guarantor shall have no greater aggregate liability pursuant to this Deed than the aggregate liability of the Service Provider under or in connection with the FM Agreement, and the Project Company shall be ...
	7.2 In the event of any invalidity, illegality or unenforceability of the FM Agreement or any of its terms, or the FM Agreement being or becoming void or voidable for any reason, the limitations of the Guarantor's liability pursuant to clause 7.1 shal...
	7.3 Save as to the invalidity, illegality or unenforceability of the FM Agreement, all of the defences (except any defences based on set off or counterclaim which are not specifically provided for under the FM Agreement) that are available to the Serv...
	7.4 The limitation of liability provisions in clause 7.1 shall not apply to any amounts due from the Guarantor pursuant to:
	7.4.1 clause 2 (Representations and Warranties by the Guarantor);
	7.4.2 clause 4.1.3.5 (Guarantee and Indemnity) in respect of the enforcement or preservation of rights under this Deed;
	7.4.3 clause 10 (Interest); or
	7.4.4 clause 9.2 (Payment) in respect of any sum required to be paid by the Guarantor by way of gross up to the extent such sum represents a greater liability to the Guarantor than would have been the case for the Service Provider had the claim been m...


	8. DISCHARGE TO BE CONDITIONAL
	Where any discharge (whether in respect of the obligations of the Guarantor under this Deed or the Service Provider's Obligations or any security for those obligations or otherwise) or arrangement or settlement is made (in whole or part), in each case...

	9. Payment
	9.1 All sums payable under this Deed shall be paid in full without set-off or counterclaim and shall be free and clear of and without deduction of or withholding for or on account of any present or future taxes, levies, duties and/or other charges (sa...
	9.2 If the Guarantor is compelled by law to make any deduction or withholding, the Guarantor will gross up the payment so that the net sum received by the Project Company is equal to the full amount which the Project Company would have received had no...

	10. Interest
	11. Decisions BINDING
	Any decision of an adjudicator given under the dispute resolution procedure set out in the FM Agreement concerning the Service Provider's liability, and any final determination of the Service Provider's liability, in each case under or in connection w...

	12. SUSPENSE ACCOUNT
	Until all amounts which may be or become payable by the Service Provider under or in connection with the FM Agreement have been irrevocably paid in full and the Service Provider no longer has any actual or contingent obligations under the FM Agreement...

	13. assignment and transfer
	13.1 The Guarantor may not assign any rights it may have under this Deed nor (for the avoidance of doubt) may it transfer any of its obligations under this Deed.
	13.2 The rights of the Project Company under, and the benefit to it of, this Deed may (without the consent of the Guarantor and without releasing the Guarantor from any of its obligations or liabilities under this Deed) be assigned at any time:
	13.2.1 to any person to whom the rights of the Project Company under the FM Agreement are assigned, novated or otherwise transferred; and/or
	13.2.2 by way of security granted by the Project Company to any person or persons to whom the Project Company assigns by way of security its rights under and/or the benefit of the FM Agreement.


	14. notice
	14.1 Any notice or demand to be made under or in connection with this Deed shall be made in writing and, unless otherwise stated, shall be by letter or fax.
	14.2 The address and fax number (and the department or officer, if any, for whose attention the communication is to be made) of each party for any notice or demand to be made under or in connection with this Deed is:
	14.2.1 in the case of the Guarantor:
	Attention: (
	Address: (
	Fax number: (2F
	14.2.2 in the case of the Project Company:
	Attention: (
	Address: (
	Fax number: (3F
	or any substitute address, fax number or department or officer as the relevant party may notify to the other by not less than five Business Days' notice.

	14.3 Any notice or demand made by one party to another under or in connection with this Deed will only be effective:
	14.3.1 if by way of fax, when received in legible form; or
	14.3.2 if by way of letter:
	14.3.2.1 when it has been left at the relevant address; or
	14.3.2.2 five Business Days after being deposited in the post, postage prepaid, in an envelope addressed to it at that address,



	15. waiver and rights cumulative
	15.1 No delay or omission on the part of the Project Company in exercising any right or remedy under this Deed shall impair that right or remedy or operate as or be taken to be a waiver of it; nor shall any single partial or defective exercise of any ...
	15.2 Any waiver by the Project Company of any terms of this Deed, or any consent or approval given by the Project Company under it, shall only be effective if given in writing and then only for the purpose and upon the terms and conditions, if any, on...
	15.3 The Project Company's rights and remedies arising under or in connection with this Deed are cumulative and not exclusive of any rights provided by law and may be exercised from time to time and as often as the Project Company deems expedient.

	16. additional security
	17. provisions severable
	18. Variations
	Any provision of this Deed may be amended only if the parties so agree in writing.

	19. THIRD PARTY RIGHTS
	20. LAW AND JURISDICTION
	20.1 This Deed is governed by and shall be construed in accordance with the laws of Scotland.
	20.2 Without prejudice to Clause 11 (Decisions Binding), (The courts of Scotland shall have exclusive jurisdiction with regard to all matters arising from this Deed (save that any decision, judgement or award of such courts, may be enforced in the cou...

	21.  counterparts
	21.1 This Deed may be executed in any number of counterparts and by each of the parties on separate counterparts all as permitted by The Legal Writings (Counterparts and Delivery) (Scotland) Act 2015.
	21.2 Where executed in counterpart:
	21.2.1 this Deed shall not take effect until each of the counterparts have been delivered;
	21.2.2 each counterpart will be held as undelivered until the parties agree a date on which the counterparts are to be treated as delivered; and
	21.2.3 the date of delivery may be inserted in the testing clause in the blank provided for the delivery date.

	21.3 If this Deed is not executed in counterparts, this Deed shall be delivered on the date on which the last Party executes the Deed.
	IN WITNESS whereof this Deed is executed in counterpart by the parties or their duly authorised representatives as undernoted with a delivery date of                           2019


	1. Report Settlement Agreement
	Executive summary
	1 SCOPE OF REPORT
	1.1 In order to prepare this report we have reviewed the draft documents provided to us by the College set out in Annex 1 (together the “Documents”).
	1.2 Unless expressly stated otherwise, capitalised words and expressions used in this report shall have the meaning given to them in the Settlement Agreement.
	1.3 The College has asked us to prepare report on the following matters in respect of the Documents:
	1.4 Elements of the Documents which relate to the Dispute are not within the scope of this report, noting that we have provided separate advice to the College in respect of the same.

	2 SETTLEMENT AGREEMENT AND SUPPLEMENTAL FM AGREEMENT
	2.1 Before the FM Entities Change becomes effective, GTEIL wish to: (a) enter into the Settlement Agreement (pursuant to which the College will consent to the Documents required to implement the FM Entities Change; and (b) amend the FM Agreement by wa...
	2.2 Clause 17 (Consent to Change to FM Parties) of the Settlement Agreement sets out the documents required for the FM Entities Change to take effect, and confirms that the College consents to the entry into each of the relevant documents for the purp...
	2.3 Clause 17.2 of the Settlement Agreement sets out the consent to be given by the College to the FM Entities Change as such consent is required by Clause 57 of the Project Agreement. Clause 57.2 of the Project Agreement requires that the College pro...
	2.4 Clause 17.3 of the Settlement Agreement sets out the consent to be given by the College to the FM Entities Change required by Clause 4 of the Project Agreement. Clause 4 of the Project Agreement requires that, prior to any material variation of an...
	2.5 Clause 17.4 of the Settlement Agreement acknowledges that the College has received a copy of the Service Provider Direct Agreement Novation more than 10 Business Days before the date on which the Settlement Agreement is signed, which is required b...
	2.6 In summary, signing the Settlement Agreement is sufficient for the College to grant its consent to the FM Entities Change in terms of the Project Agreement.
	2.7 Drafting comments in respect of the Settlement Agreement:
	2.7.1 Clause 2.2(b) of the Settlement Agreement refers to a side letter to the Performance Guarantee which we have not been provided with. We assume that this side letter is no longer required, given the FM Entity Change includes the requirement for t...

	2.8 The Supplemental FM Agreement sets out adjustments to the Monthly FM Service Payments to be made by GTEIL to the Service Provider pursuant to the Service Contract, as well as an uplift of £93,900 from 1 June 2020 to the value of the AFSPo (being t...
	2.9 The Supplemental FM Agreement also includes a “Performance Payment” of £113,500 to be paid by GTEIL to GTC(UK) within 10 Business Days of the delivery of the Settlement Agreement.
	2.10 Whilst these adjustments will not directly affect the College in terms of its payment to GTEIL (which remain unchanged by the FM Entities Change), the College should be comfortable with these adjustments on the basis that the change to AFSPo may ...
	2.11 Drafting comments in respect of the Supplemental FM Agreement:
	2.11.1 Clause 2.1 contains an effective date provision. GTEIL to confirm what effective date is proposed to be included here (noting that most of the other Documents will be effective in accordance with their counterpart delivery drafting).


	3 OTHER RELEVANT DOCUMENTS
	FM Novation Agreement
	3.1 This document novates the obligations of the Original Service Provider pursuant to the Service Contract between it and GTEIL to the New Service Provider.
	3.2 All past, present and future liabilities of the Original Service Provider under the Service Contract are novated to the New Service Provider.
	3.3 Drafting comments in relation to the FM Novation Agreement:
	3.3.1 Clause 1.4 contains an effective date provision. GTEIL to confirm what effective date is proposed to be included here (noting that most of the other Documents will be effective in accordance with their counterpart delivery drafting); and
	3.3.2 Clause 2.1 contains an errant document reference which should be deleted.

	3.4 The New Guarantor is entering into the Replacement PCG in favour of GTEIL. The form of the Replacement PCG is different to the original PCG but the College should note that the Replacement PCG is a more favourable guarantee compared with what was ...
	3.5 The College should note that it only accesses the Replacement PCG (per the original guarantee) in limited circumstances. Broadly, the College is assigned the Replacement PCG where the Project Agreement has been terminated and the Security Trustee ...
	3.6 Drafting comments in respect of the Replacement PCG:
	3.6.1 References to the “Supplemental Agreement” should be to the “Supplemental FM Agreement” throughout;
	3.6.2 Clause 3.1.1.1 refers to the FM Agreement “as amended and varied pursuant to the Settlement Agreement and the FM Agreement” which doesn’t read correctly. We assume the reference to the “FM Agreement” should be to the “Supplemental FM Agreement”;...
	3.6.3 We note that the reference to the FM Agreement “as amended by the Settlement Agreement and the Supplemental FM Agreement” are not required in Clause 3.1.1.1 because those amendments are incorporated into the definition of the FM Agreement at Cla...
	3.6.4 Clause 19 should be updated to refer to the Contract Third Party Rights (Scotland) Act 2017 in place of the currently included English equivalent. We would also suggest the references to “Deed” are amended to “Agreement”.

	3.7 This document novates the obligations of the Original Service Provider pursuant to the Collateral Agreement granted by it in favour of the College (in respect of its obligations under the Service Contract) to the New Service Provider.
	3.8 All past, present and future liabilities of the Original Service Provider under the Service Provider Collateral Agreement are novated to the New Service Provider. Where before if the College was able to call on the Service Provider Collateral Agre...
	3.9 Drafting comments in relation to the Deed of Novation of the Service Provider Collateral Agreement:
	3.9.1 The definition of “Guarantor” in the underlying collateral agreement requires to be amended to the New Guarantor. The change can be included in the Deed of Novation (per the drafting at Recital D of the FM Novation Agreement).
	3.9.2 Clause 3.1(a) contains two references to liability/liabilities, suggest “liability” should be deleted where it appears before “obligations” in line 2.
	3.9.3 Clause 5.2 should include the word “exclusive” before “jurisdiction”.



	1. Request for Lender Consent(96979414.8)
	1. Background
	1.1 We refer to the Facilities Agreement dated 29 May 2013 in relation to the Inverness College Campus project and made between (1) GT Equitix Inverness Limited (formerly known as Miller Equitix Inverness Limited) (the "Borrower"), (2) GT Equitix Inve...
	1.2 We refer to discussions between  your Shenth Ravindra and Phil McVey, a Director of the Borrower and HoldCo. We also refer to:
	1.2.1 our email to the Lender of 08:45 on 16 April 2019 headed "Inverness- Tri-party workshop notes" and the attachment thereto;
	1.2.2 our email to Currie and Brown (as Lender's Technical Advisor)  of 14:43 on 1st April 2019, headed "Deductions Tracker – Inverness College" and the attachments thereto; and
	1.2.3 our email to Jonathan Bowman of Currie and Brown (as Lender's Technical Advisor) of 11:19 on 3 June 2019 headed "RE: Inverness College – LTA Report" and the attachment thereto0F ,

	in connection with historic and current challenges in connection with the provision of Services on the Project.
	1.3 We refer to previous liaison in connection with the transfer of responsibilities between Galliford Try entities relevant to the project, as set out below:
	1.3.1 the letter from Galliford Try Investments Limited to the Lender dated 22 July 2015 in relation to the novation of the Management Services Agreement; and
	1.3.2 our meeting with you on 17 October 2019 in connection with which the existing FM Contractor, Galliford Try Construction (UK) Limited is to be replaced by Galliford Try Facilities Management Limited and the existing FM Contractor Guarantor, Galli...


	2. Definitions and Interpretation
	2.1 Capitalised terms defined in the Facilities Agreement will have the same meaning when used in this letter unless expressly defined in this letter.
	2.2 In this letter:
	(a) the FM Supplemental Agreement;
	(b) the MSA Supplemental Agreement;
	(c) the Settlement Agreement;
	(d) the FM Entities Change Documents;
	(e) the B Director Consent Letter; and
	(f) the Borrower Loan Note Resolution.
	(a) the New FM PCG;
	(b) the FM Novation;
	(c) theFM Direct Novation;
	(d) the Service Provider Collateral agreement Novation;
	(e) the Interface Agreement; and
	(f) the FM Parallel Loan Agreement Novation.


	3. TRANSACTIONs
	3.1 As a result of, inter alia, a dispute arising between the Authority, the Borrower and the FM Contractor relating to deductions alleged deficiencies in the provision of the Services under the Project Agreement and FM Agreement, the Borrower hereby ...
	3.2 To facilitate the on-going provisions of Services, the Borrower hereby notifies the Lender that the Borrower and FM Contractor intend to enter into the FM Supplemental to document changes to payments to be made to the  FM Contractor pursuant to th...
	3.3 In connection with the Settlement Agreement and the FM Supplemental Agreement the Borrower hereby notifies the Lender of its intention to enter into further documentation as set out in the definition of "Consent Documents" above.
	3.4 In summary, the Consent Documents document the agreements made between various parties, in response to:
	3.4.1 the settlement of a dispute as referred to above;
	3.4.2 the Increase in FM Service Payments to: (a) reduce the Fee Payable to the B Director; (b) reduce sums payable to the Manager under the Management Services Agreement; and (c) to waive a proportion of the interest payable under the Borrower Loan N...
	3.4.3 the FM Entities Change,


	4. Waivers under the facilities agreement
	4.1 As a result of the proposed transactions specified in paragraph 3 (Transactions) above, the Borrower hereby requests that the Lender agrees, by its countersignature to this letter and with effect from the Effective Date, to waivers in respect of: ...

	5. consent Request
	As a result of the proposals specified in paragraphs 3 (Transactions) and 4 (Waivers and Amendments to the Facilities Agreement) above, the Borrower hereby requests that, pursuant to the terms of the Facilities Agreement and the Intercreditor Deed, in...
	5.1 the transactions specified in paragraph 3 (Transactions) above, including the entry into the Consent Documents by the Obligors;
	5.2 the novation of the MSA Services under the MSA Supplemental Agreement through the MSA Novation Agreement (and for this purpose only such consent shall be deemed to have been granted on the date of first execution of the MSA Novation Agreement);
	5.3 the Borrower engaging DLA Piper (Scotland) LLP in connection with the transactions  specified in paragraph 3 (Transactions) above; and
	5.4 the amendment of the articles of association of the Borrower pursuant to the proposed special resolutions of its shareholders (copies of which are appended to this letter) and confirms that neither the Borrower or the Holdco will be in Breach of a...

	6. Consent
	6.1 The Lender confirms, by its countersignature to this letter, that with effect on and from the Effective Date, (and in relation to the MSA Novation Agreement the date upon the  date of first execution of the MSA Novation Agreement) consent is given...
	6.2 The Lender confirms, by its countersignature to this letter, that it will promptly notify the Borrower of the occurrence of the Effective Date.

	7. Representations
	On and from the Effective Date, the Borrower confirms to the Lender, save as disclosed to the Lender prior to the date of this letter or pursuant to paragraph 7.2 below, the Repeating Representations are true in all material respects.
	7.1 Each Repeating Representation is applied to the facts and circumstances existing at the time the Repeating Representation is made.
	7.2 The Repeating Representations in Facilities Agreement that are set out below are qualified on the terms set out below;
	7.2.1 in respect of clause 16.27.2(c) (No other interests) and clause 16.25 (Relevant Documents) of the Facilities Agreement, the Borrower confirms to the Lender that it has not entered into any agreement other than pursuant to clause 16.27.2(a), clau...
	7.2.2 in respect of clause 16.11.2 (No default) of the Facility Agreement, the Borrower’s representation is subject to the waivers provided in paragraph 4 of this letter; and
	7.2.3 in respect of clause 16.13 (Financial Model) of the Facility Agreement the updated Operating Model provided by the Borrower on [(] reflects the arrangements set out in the Consent Documents and the Borrower does not represent that such changes h...
	7.2.4 the arrangements set out in the Consent Documents are considered to have been disclosed in writing for the purpose of clause 16.13(Financial Model) and 16.14 (Financial Statements) of the Facilities Agreement.


	8. Project DOCUMENTS
	Each of the Settlement Agreement, the FM Supplemental Agreement, the MSA Supplemental Agreement, the MSA Novation, the New FM PCG, the FM Novation, the Service Provider Collateral Agreement Novation, the Interface Agreement and the FM Parallel Loan Ag...

	9. equity documents
	The Loan Note Resolution is hereby designated as an Equity Document.

	10. Finance Document
	This letter and the FM Direct Novation are each hereby designated as a Finance Document. This letter is supplemental to and amends the Facilities Agreement. On and from the Effective Date, this letter and the Facilities Agreement will be construed as ...

	11. construction of finance agreement terms following the FM entities change
	11.1 On and from the date of execution of the relevant FM Change Documents Galliford Try Construction & Investments Holding Limited shall be deemed for all purposes under the Finance Documents to be the FM Contractor Guarantor, the New FM PCG shall be...
	11.2 On and from the Effective Date of the Galliford Try Facilities Management Limited shall be deemed for all purposes under the Finance Documents to be the FM Contractor and the New FM and references to which the FM Contractor is party shall be cons...

	12. No Waiver
	12.1 Except as otherwise provided in this letter, the Finance Documents remain in full force and effect.
	12.2 Except to the extent expressly waived in this letter, no waiver of any provision of any Finance Document is given by the terms of this letter.

	13. costs, expenses and FEES
	The Borrower shall, on demand, reimburse the Lender for the amount of all costs and expenses reasonably incurred by the Lender in connection with this letter.

	14. Counterparts
	15. Governing Law
	Schedule
	Conditions Precedent to the Effective Date
	1. Transaction parties
	1.1 A copy of the shareholder resolution of the Borrower amending the Borrower’s Articles of Association.
	1.2 A copy of a resolution of the board of directors of each of the Borrower, HoldCo, the FM Contractor, Galliford Try Corporate Holdings Limited, the holders of the Loan Notes, the Manager and Galliford Try Investments Limited:
	1.2.1 approving the terms of, and the transactions contemplated by this letter and each of the Consent Documents to which it is party and resolving that it executes the Consent Documents to which it is a party;
	1.2.2 authorising a specified person or persons to execute each Consent Document to which it is a party on its behalf; and
	1.2.3 authorising a specified person or persons, on its behalf, to sign and/or despatch all documents and notices to be signed and/or despatched by it under or in connection with this letter and the Consent Documents. The Authority

	Evidence of the Authority having been notified of the terms of, and the transactions contemplated by this letter.

	2. consent documents
	Certified copies of each of the Consent Documents duly executed by each of the relevant parties.
	[Drafting Note: Lender to confirm requirements for any additional security over new/ amendment contracts]




	1. Supplemental FM Agreement - 25.09.2019 clean(96725337.10)
	A On 29 May 2013, in order to deliver its obligations under the Project Agreement, GTEIL and GTC(UK) (formerly Miller Construction UK Limited) entered into the FM Agreement (as defined below).
	B GTEIL now wish to agree to pay GTC(UK) the amounts set out in this Agreement on the terms and subject to the conditions set out herein and wish to record the terms of such  arrangement, on a binding basis, in this supplemental agreement to the FM Ag...
	1. Definitions and interpretation
	1.1 Definitions
	Unless the context requires otherwise:
	(a) The headings in this Agreement are for convenience only and do not affect its interpretation;
	(b) The singular includes the plural and vice versa;
	(c) References to sub-clauses or clauses are to sub-clauses or clauses of this Agreement; and
	(d) References to legislation include any modification or re-enactment thereof.

	1.2 All sums stated are exclusive of VAT unless stated otherwise.
	1.3 Capitalised terms not defined in this Agreement shall have the meaning given to them in the FM Agreement unless the context requires otherwise.

	2. Effect of this agreement
	2.1 The Parties hereby agree that this Agreement shall become fully and effectively binding on them on and from the Effective Date.
	2.2 This Agreement is supplemental to the FM Agreement and, from the date of this the FM Agreement shall be read and construed as amended by this Agreement.
	2.3 The FM Agreement shall continue in full force and effect in accordance with the terms thereof, as amended by this Agreement.

	3. payment
	3.1 By the date following no later than 10 Business Days after the date of delivery of the Settlement Agreement, GTEIL shall pay GTC(UK) One Hundred and Thirteen Thousand and Five Hundred pounds sterling (£113,500) by bank transfer in accordance with ...
	3.2 In the event that the Performance Payment is not paid by GTEIL on the final date for payment under Clause 3.1 , GTEIL will be liable to pay interest at the Default Interest Rate calculated up to and including the day of full and final payment of s...
	3.3 In respect of the period from 1st October 2019 to 31 May 2020, the Monthly FM Service Payment for the Contract Months commencing on 1st October 2019 to and including the Contract Month commencing on 1 May 2020, as calculated pursuant to Section 2 ...
	3.4 For the purposes of: Clause 54 (Exclusion and Limitation on Liability); Relevant Changes in Law pursuant to Clause 32 (Change in Law); and, any Change pursuant to Schedule Part 8 (Change Protocol) of the FM Agreement the sum constituting the Annua...
	3.5 On and from 1st June 2020, the value of AFSPo stated in Appendix 1(Annual FM Service Payments at Base Date) of Schedule Part 6 (Payment Mechanism) of the FM Agreement shall be uplifted by Ninety Three Thousand and Nine Hundred pounds sterling (£93...

	4. Costs
	5. Warranties and authority
	Each Party warrants and represents to the other with respect to itself that it has the full right, power and authority to execute, deliver and perform this Agreement.

	6. Severability
	If at any time any provision or part-provision of this Agreement is or becomes illegal, invalid or unenforceable in any respect under the law of any jurisdiction that shall not affect or impair:
	(a) the legality, validity or enforceability in that jurisdiction of any other provision of this Agreement; or
	(b) the legality, validity or enforceability under the law of any other jurisdiction of that or any other provision of this Agreement.


	7. Entire agreement
	7.1 This Agreement constitutes the entire agreement between the Parties and supersedes and extinguishes all previous agreements, promises, assurances, warranties, representations and understandings between them, whether written or oral, relating to it...
	7.2 Each Party acknowledges that in entering into this Agreement it is not relying upon any pre-contractual statement which is not set out in this Agreement.
	7.3 Except in the case of fraud, no Party shall have any right of action against any other Party to this Agreement arising out of or in connection with any pre-contractual statement except to the extent that it is repeated in this Agreement.

	8. Confidentiality
	8.1 For the purposes of this Agreement, but excluding any information referred to in Clause 8.2, "confidential information" shall mean:
	(a) the terms of this Agreement;
	(b) the substance of all negotiations in connection with this Agreement;
	(c) all confidential or proprietary information relating to the parties (or any member of their respective groups) or their business, affairs, financial or trading position, assets, intellectual property rights, clients, funders, intentions or market ...
	(d) any other information that is identified as being of a confidential or proprietary nature.

	8.2 Information is not "confidential information" if:
	(a) it is, or becomes, generally available to the public other than as a direct or indirect result of the information being disclosed in breach of the terms of this Agreement; or
	(b) it can be proved that the information came from a source that is not connected with any Party to this Agreement and that such source was not under any obligation of confidence in respect of that information.

	8.3 Subject to Clause 8.4, the Parties shall not disclose any confidential information regarding any other Party to, or otherwise communicate any confidential information to, any third party without the written consent of the relevant Party other than:
	(a) to the Parties' respective auditors, insurers, lawyers, professional advisers or officers and employees on a need to know basis and on terms which preserve confidentiality;
	(b) pursuant to an order of a court of competent jurisdiction, or pursuant to any proper order or demand made by any competent authority or body where they are under a legal or regulatory obligation to make such a disclosure; and
	(c) as far as necessary to implement and enforce any of the terms of this Agreement.

	8.4 The Parties are entitled to confirm the fact of, but not the terms of this Agreement.
	8.5 The Parties undertake not make any adverse or derogatory comment in any form about one another or do anything which shall, or may, bring any Party, its directors or employees into disrepute.

	9. non disparagement
	The Parties shall not at any time say anything publicly which may be harmful to the reputation of the other Party, whether defamatory or not, in relation to this Agreement.

	10. Waiver
	11. Governing law and jurisdiction
	11.1 This Agreement (and all non-contractual obligations arising out of or in connection with it) shall be governed by, and construed in accordance with, the law of Scotland.
	11.2 Any dispute (including non-contractual disputes and claims) arising out of or in connection with, or concerning the carrying into effect of, this Agreement shall be subject to the exclusive jurisdiction of the courts of Scotland, and the parties ...

	12. Rights of third parties
	13. Co-operation
	14. Counterparts
	14.1 This Agreement may be executed in any number of counterparts and by each of the Parties on separate counterparts all as permitted by The Legal Writings (Counterparts and Delivery) (Scotland) Act 2015.
	14.2 Where executed in counterpart:
	(a) this Agreement shall not take effect until each of the counterparts have been delivered;
	(b) each counterpart will be held as undelivered until the parties agree a date on which the counterparts are to be treated as delivered; and
	(c) the date of delivery may be inserted in the testing clause in the blank provided for the delivery date.

	14.3 If this Agreement is not executed in counterparts, this Agreement shall be delivered on the date on which the last Party executes the Agreement.

	15. Variation
	16. Successors in title
	17. Registration
	18. Notices
	GTEIL   The registered office from time to time of GTEIL
	For the attention of the Directors
	GTC(UK)  The registered office from time to time of GTC(UK)
	For the attention of the Directors

	1.Deed of Novation - FM Parallel Loan Agreement(99233751.3)
	DEED OF NOVATION
	FM Parallel Loan Agreement
	Between
	Recitals
	Agreed Provisions
	1 Definitions and Interpretation
	2 Novation
	3 Assumption and Release of Obligations and Liabilities
	4 Indemnity
	5 NOT USED
	6 Governing Law and Jurisdiction
	7 Entire Agreement
	8 Third party rights
	9 Counterparts and Delivery
	9.1 This Deed may be executed in any number of counterparts and by each of the parties on separate counterparts all as permitted by The Legal Writings (Counterparts and Delivery) (Scotland) Act 2015.
	9.2 Where executed in counterparts:
	(a) this Deed will not take effect until each of the counterparts has been delivered;
	(b) each counterpart will be held as undelivered until the parties agree a date on which the counterparts are to be treated as delivered;
	(c) the date of delivery may be inserted in the testing clause in the blank provided for the delivery date
	(d)
	9.3 If this Deed is not executed in counterparts, this deed shall be delivered on the date on which the last party executes the deed.

	1.Deed of Novation -Service Provider Collateral Agreement
	DEED OF NOVATION
	Between
	Recitals
	Agreed Provisions
	1 Definitions and Interpretation
	2 Novation
	3 Assumption and Release of Obligations and Liabilities
	4 Indemnity
	5 Governing Law and Jurisdiction
	6 Entire Agreement
	7 Third party rights
	8 Counterparts and Delivery
	8.1 This Deed may be executed in any number of counterparts and by each of the parties on separate counterparts all as permitted by The Legal Writings (Counterparts and Delivery) (Scotland) Act 2015.
	8.2 Where executed in counterparts:
	(a) this Deed will not take effect until each of the counterparts has been delivered;
	(b) each counterpart will be held as undelivered until the parties agree a date on which the counterparts are to be treated as delivered;
	(c) the date of delivery may be inserted in the testing clause in the blank provided for the delivery date
	8.3 If this Deed is not executed in counterparts, this deed shall be delivered on the date on which the last party executes the deed.

	1.Special Resolution - Articles (GTEIL) (Draft 9.09.19)(98715278.2)
	1. Nature of written resolution
	1.1 This document contains a proposed written resolution of GT Equitix Inverness Limited for approval by you as a member of the Company.
	1.2 The following documents relating to the resolutions are supplied with this resolution:
	(a) Articles of Association of the Company.


	2. Period to approve written resolution
	3. Action required if you wish to approve the resolution:
	3.1 Please signify your agreement to the resolution by :
	(a) completing your details and signing and dating the document in the boxes provided and returning it to the Company in one of the following ways:
	(i) by delivering your signed and dated document by hand or by post to ( ;or
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	Draft Referral Notice
	5. This is the document which Project Co would use to refer the dispute to adjudication under the Project Agreement. It should set out Project Co’s case and what remedy they are asking for. 0F The document received is marked as a draft and so there is...
	(a) the Authority [College] is in breach of its obligation to make application to Scottish Water to allow the Beechwood Site to be connected to the mains water infrastructure by the 14th July 2014 and that such failure constitutes a Delay Event as set...
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	Report by Gordon Morris
	10. This report has been produced to establish that a permanent water connection was required for commissioning to be carried out.  Mr Morris is a well-known engineer.  Project Co have obviously thought it prudent to establish this. Out of prudence t...
	Report by Driver Trett
	11. This report bears to be Project Co’s delay analysis. It has been provided in draft and is relatively high level. Nevertheless aspects of the analysis cause us to believe that further factual investigations should be carried out.
	12. The analysis suggests that the latest date for the connection which would have avoided delay to completion was early February 2015.  If that is correct; then it is difficult to fathom why Project Co did not notify the College of this Delay Event ...
	13. In relation to the delay analysis itself, it would be prudent to have some independent delay analyst provide some commentary on it.  The analysis is high level and that will create a natural limitation on the scope and cost of such an exercise, b...
	Delay Cost Breakdown Spreadsheet
	14. This document presents costs apparently incurred by Morrison as a result of the delayed completion. The total is £571,816.69 and appears to be made up of Morrison’s own extended cost for being on site and costs awarded to Vaughan Engineering Limi...
	15. Note, the spreadsheet does not include any claim to be repaid damages taken by Project Co for late completion. The updated papers are silent on this; and we would ordinarily expect this to be a separate head of claim. This highlights the need to ...
	Letter of 28 April 2015
	16. This letter was addressed in our earlier advice note. It is the further particulars called for under Clause 29.4. Our view on this letter is that it suggests the formal notification of the Delay Event occurs later than it should have done – but t...
	Email from Peter Sheldrake
	17. This email provides a summary note which addressed the earlier Vaughan adjudication. Ultimately it is meaningless until such time as the papers in the Vaughan adjudication are made available. It cannot be verified without those.
	Recommendations and Next Steps
	18. Nothing in the updated papers causes us to revise our views on the merits of the claim as earlier set out in our advice note of March 2019.  It is a far more difficult claim than the earlier claim on Schedule Part 11. It will require Project Co t...
	19. Project Co has suggested mediation of the claim. We believe that would be worthwhile notwithstanding the lack of detailed information. Our reasons can be summarised as follows:
	20. We have considered other strategies. One would be to refuse and see whether a formal claim is advanced. In our view the risk with this strategy is that refusal to engage in ADR (and by extension a refusal to make any financial offer) leaves Proje...
	21. We have also considered the College taking the initiative – rather than seeking to largely react to events.  For example, the College could refer its own dispute to adjudication seeking a finding that Project Co is not entitled to any extension o...
	22. Three reasons have caused us to urge caution on this approach for now. The first is that it would be better to finish the investigations on the factual position before reaching a view on this. 2F  The second is that this strategy would involve th...
	23. For these reasons, we see mediation as the natural first step. In advance of, and if this cannot be achieved, then in parallel with, mediation the following further investigations should be carried out.  These broadly reflect our earlier recommen...
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